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INTERNATIONAL ASPECTS OF THE TITANIC CASE 

The appalling loss of life and property resulting from the sinking of 
the Titanic served to direct public attention both here and abroad not 
only to the laws which should provide the safeguards of navigation, but 
also to the incidence of liability for accidents upon the high seas. The 
former subject has been dealt with in an interesting paper published in 
this Journal. 1 We here propose to discuss the application to foreign 
ships, of the United States rule of the limitation of the shipowner's 
liability, the foreign law upon the subject and the significance of the 
international movement for reform through identic legislation in many 
countries. 

The Titanic, a British vessel which had sailed from Southampton for 
New York on her maiden voyage, collided on the high seas with an 
iceberg on April 14, 1912, and sank within a few hours, causing the loss 
of about two thousand lives and a total loss of vessel, cargo, personal 
effects, mails and everything connected with the ship, except certain 
life-boats. The owner, the Ocean Steam Navigation Company, Ltd., 
alleging that the loss was occasioned and incurred without its privity 
or knowledge, filed a petition under the statutes of the United States 2 
and the rules in admiralty 3 praying that the petitioner's interest in the 
life-boats and pending freight be appraised, the sum paid into court, 
that the petitioner's liability be adjudged as limited to this sum, and 
that the prosecution of all suits against the petitioner for loss resulting 
from the accident be enjoined. 

Prior to the riling of the petition, a number of actions to recover for 
loss of life and personal injuries resulting from the disaster had been 
instituted in Federal and State courts. The persons who sustained the 
loss were of many different nationalities, many being citizens of the 

1 Wheeler, International Conference on Safety of Life at Sea, Amer. Jour, of Inter- 
national Law, Vol. 8, p. 758. 

2 Revised Statutes, ss. 4283-4285; TJ. S. Compiled Statutes (1901), pp. 2943, 2944. 

3 Admiralty Rules, Nos. 54, 56; 29 Sup. Ct. XLV, XL VI. 
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United States. Mellor, a British subject, and Anderson, a citizen of the 
United States, excepted to the petition on the ground that the losses 
having occurred upon a British registered vessel upon the high seas, 
United States law could not apply. The District Court for the Southern 
District of New York, in a well-considered opinion, sustained these 
exceptions 4 and the Circuit Court of Appeals thereafter certified the 
following questions to the Supreme Court for decision: 

A. Whether, in case of a disaster upon the high seas, where (1) only 
a single vessel of British nationality is concerned and there are claim- 
ants of many different nationalities; and where (2) there is nothing 
before the court to show what, if any, is the law of the foreign country 
to which the vessel belongs, touching the owner's liability for such dis- 
aster, — such owner can maintain a proceeding under ss. 4283-4285, 
U. S. Revised Statutes and the 54th and 56th Rules in Admiralty? 

B. Whether, if in such case it appears that the law of the foreign 
country to which the vessel belongs makes provision for the limitation 
of the vessel-owner's liability, upon terms and conditions different from 
those prescribed in the statutes of this country, the owners of such for- 
eign vessel can maintain a proceeding in the courts of the United States, 
under said statutes and rules? 

In the event of the answer to question B being in the affirmative: 

C. Will the courts of the United States in such proceeding enforce 
the law of the United States or of the foreign country in respect to the 
amount of such owner's liability? B 

The Supreme Court answered the first and second questions in the 
affirmative and the third, that United States law should apply. 6 

The United States statute limits the liability of the shipowner to the 
value of the remnants of the vessel and pending freight, unless the acci- 
dent occurred with the owner's privity or knowledge. Its enactment 
in 1851 grew out of the circumstances attending the loss of the Henry 
Clay, a nearly new ship which took fire at her wharf in New York after 
having almost completed her lading. Her owners having lost a very 
large amount by the burning of the ship were held liable also for the loss 
of the cargo, although it was strenuously maintained that the common 

4 The Titanic (1913), 209 Fed. Rep. 501, per Holt, J. 

6 Ibid., 513. 

6 Ocean Steam Navigation Co., Ltd., v. Mellor (1914), 233 U. S. 718. 
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law liability of common carriers did not apply. Indeed, it must be re- 
membered that, in the early cases, the common law relating to the liabil- 
ity of common carriers was applied to loss of property at sea or upon 
territorial waters, notwithstanding there was no direct proof of negli- 
gence. 7 The extreme hardship of these cases induced Congress to pass 
the statute, which, in its present form 8 provides as follows: 

Sec. 4283. The liability of the owner of any vessel, for any embezzle- 
ment, loss, or destruction, by any person, of any property, goods, or 
merchandise, shipped or put on board of such vessel, or for any loss, 
damage or injury by collision, or for any act, matter or thing, lost, 
damage or forfeiture, done, occasioned, or incurred, without the privity, 
or knowledge of such owner or owners, shall in no case exceed the amount 
or value of the interest of such owner in such vessel, and her freight then 
pending. 

To this is added a further absolute exemption irrespective of the value 
of the ship for all damage to cargo by fire, happening to or on board 
the vessel, unless caused by the design or neglect of the owner. 9 

At first, there was considerable doubt as to whether the statute ap- 
plied to loss or damage caused by the collision of two vessels except so 
far as an owner might be liable for damage done by the collision aboard 
his own vessel. This doubt Was set at rest by statutory interpretation 
in Norwich v. Wright, 10 where the statute was applied to damage caused 
on board other vessels as well. In the opinion of the court (per Brad- 
ley, J.) the statute was merely declaratory of and to be interpreted in 
the light of the general maritime law existing in Europe since the Middle 
Ages and accordingly extended to every consequence of the negligent 
acts of the master. 

The application of the statute to collisions on the high seas imme- 
diately makes conditions favorable for a wide conflict of laws, for one 
vessel may be domestic, the other foreign; or both may be foreign, flying 

7 New Jersey Steam Navigation Co. v. Merchants Bank (1848), 6 How. 344. This 
case was specifically referred to in the debates in Congress preceding the passage of 
the Act; see argument of Senator Bradbury (1851), 23 Cong. Globe, 718. See also 
Propeller Niagara v. Cordes (1858), 21 How. 7, 23; and Shipman, J., in Levinson v. 
Ocean Steam Navigation Co. (1876), 15 Fed. Cas., No. 8292. 

8 3 U. S. Compiled Statutes (1901), pp. 2943, 2945. 

9 Ibid., p. 2942. 

10 Norwich Co. v. Wright (1871), 13 Wall. 104. 
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the same flag; or both may be foreign, flying different flags. At first the 
courts, at least those of inferior jurisdiction, avoided meeting the ques- 
tions squarely and applied the general maritime law; thus, where the 
foreign shipowner sold the remnants to other parties without following 
the especial procedure of the statute, he was deemed to have waived 
the exemption. 11 But in the well-known case of the Scotland 12 where 
the limitation was claimed by a British vessel in collision with an Ameri- 
can vessel upon the high seas, the Supreme Court firmly established the 
rule that the exemption depended not upon the general maritime law 
but upon the statute, and hence the foreign shipowner was entitled to 
claim it as well upon an appraisal of the value of the remnants as upon 
a surrender. The court recognized the ordinary control of the lex loci 
delicti over torts committed within a foreign jurisdiction, but said that 
on the high seas, where "the law of no particular state has exclusive 
force, but all are equal, any forum called upon to settle the rights of the 
parties, would, prima facie, determine them by its own law as express- 
ing the rules of justice; * * *" 13 It is interesting to note that 
Story favored a similar formula, but with an alternative of reciprocity, 
and remarks: "it is not easy to say, in such cases, what laws ought to 
govern." 14 But there was no indication in the Scotland case that the 
question of the limitation of liability should be referred to any other 
standard than that governing the cause of action itself. On the con- 
trary, the court's dictum (again per Bradley, J.) is that: "If the con- 
testing vessels belonged to the same foreign nation, the court would 
assume that they were subject to the law of their nation carried under 
their common flag, and would determine the controversy accordingly." 18 
When the question arose again in the Bourgoyne case 16 where the ves- 
sels were both foreign, but of different nationality, the court applied the 

11 Thomassen v. Whitwell (1878), 23 Fed. Cas. 1006. This was an action by the 
master of a Norwegian bark against the owner of a British steamship, arising out of 
a collision upon the high seas. The general force of the maritime law was similarly 
recognized in Churchill v. The British America (1870), 5 Fed. Cas. No. 2715 and in 
The John Bramall (1879), 13 Fed. Cas. No. 7334. 

12 (1881), 105 U. S. 24. 

13 Ibid., at p. 29. 

u Story, Conflict of Laws, 8th ed., pp. 589-590. 

15 The Scotland (1881), 105 V. S. at pp. 29-30. 

16 La Bourgoyne (1907), 210 U. S. 95. 
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United States rule without entering into the question of the choice of 
law. 

Subsequent to the Scotland and before the Titanic, a case coming 
within the description of Mr. Justice Bradley's dictum concerning ves- 
sels of the same foreign flag was that of the Thingvalla, where both 
ships were Danish; but as the court held the vessel free from fault, no 
question was raised as to whether the law limiting the liability should 
be that of Denmark or the United States. 17 The same applies to the case 
of the Norge, a Danish vessel lost on the high seas through collison with 
a derelict or some other submerged obstruction. 18 

We now more closely approach the Titanic. In the State of Virginia, 
a British ship which stranded on Sable Island on a voyage from New 
York to Glasgow, Judge Benedict, in a brief opinion without argument 
or the citation of authorities, held that the extent of the liability was 
governed by the United States statutes. 19 In the case of the Atlantic, 
the ship was also British and was wrecked upon the coast of Nova Scotia. 
But in the proceedings to limit liability, the point of the nationality of 
the ship was not raised. 20 

It will be admitted by all, that if the law of the flag should apply to 
the limitation in the event of collision between two foreign vessels of the 
same flag, it ought to apply as well to the loss of a foreign vessel by 
stranding on the coast of the country to which it belongs, or to the loss 
of a foreign vessel by striking an obstruction (such as an iceberg) on the 
high seas. Clearly then, the dictum in the Scotland case must be deemed 
repudiated by the Titanic, although the court says that in the earlier 
opinion "an ordinary collision case" was referred to, where "the prin- 
ciple usually governing foreign torts would apply." 21 What the Supreme 
Court now seems to say is that the law of the flag governs in determin- 
ing whether a cause of action exists against the shipowner, 22 while the 
lex fori governs in determining if and to what extent the shipowner 

17 The Thingvalla (1890), 42 Fed. Rep. 331; (1891), 48 Fed. Rep. 764. 

18 The Norge (1907), 156 Fed. Rep. 845. 

19 The State of Virginia (1894), 60 Fed. Rep. 1018. 

20 Levinson v. Ocean Steam Navigation Co. (1876), 15 Fed. Cas. No. 8292. 

21 The Titanic (1914), 233 U. S. at p. 732. 

22 Cf. The Hamilton (1907), 207 U. S. 398; The Eagle Point (1906), 142 Fed. Rep. 
453. 
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may limit his liability. Indeed, as the court well said in the Bourgoyne 
case 23 " strictly speaking, the application for a limitation of liability 
is in effect a concession that liability exists, but, because of the absence 
of privity or knowledge, the benefits of the statute should be awarded." 

This leads us to inquire whether any such distinction in the choice of 
law is justifiable. Without entering into a discussion as to whether the 
measure of damages of a right of action arising in a foreign jurisdiction 
is implicit in the right itself, or is part of the remedy merely — one of 
the most difficult and abstruse problems of the conflict of laws — it 
suffices to say that where a right has arisen under a foreign law, the 
Supreme Court has not hitherto applied the limitation of the amount 
of damages provided by the law of the forum. Thus, in actions for 
wrongful death brought under statutory provisions inuring to the per- 
sonal representative of the deceased, limited to one amount by the 
lex loci delicti and to a different amount by the law of the forum, the 
Federal rule applies the limitation of the former, not that of the latter. 24 
And where action is brought for a fatal injury occurring upon the high 
seas aboard a vessel of a State the laws of which provide that a right of 
action for personal injury shall not abate with the death of the claimant, 
a United States court in admiralty will grant the remedy provided by 
the statute even though under the maritime laws of the United States 
the action does not survive. 26 

23 At p. 116. 

24 Northern Pacific R. R. Co. v. Babcock (1894), 154 U. S. 190, citing among other 
cases: Dennick v. R. R. (1880), 103 U. S. 11; Huntington v. Atrill (1892), 146 U. S. 
657, 670; The Scotland (1881), 105 U. S. 24, 29. It is significant that the court in the 
Northern Pacific case cites so much of the opinion in the Scotland case as is now ex- 
pressly disapproved by Mr. Justice Holmes in the Titanic. The Federal rule is also 
that of the preponderance of State authority; St. Louis, I. M. & S. R. R. v. Brown, 
67 Ark. 295; Hyde v. Wabash, St. L. & P. R. R. (1883), 61 la. 441; Louisville & Nash- 
ville R. R. v. Graham (1896), 98 Ky. 689. The dictum contra in Wooden v. Western 
N. Y. & P. R. R. (1891), 126 N. Y. 10, though never expressly repudiated, is deemed 
seriously impaired by the later decision of the Court of Appeals in Kiefer v. Grand 
Trunk R. R. (1897), 153 N. Y. 688, affirming 12 App. Div. 28; see Wharton, Conflict 
of Laws, 3rd ed., p. 1110, note. The rule in Northern Pacific R. R. Co. v. Babcock 
has been approved by the Supreme Court in Slater v. Mexican National R. R. Co. 
(1904), 194 U. S. 120 and in Mexican Central Ry. Co., Ltd., v. Eckman (1906), 205 
U. S. 538. 

26 The Hamilton (1907), 207 U. S. 398 (per Holmes, J.); applied in The Bourgoyne 
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The language of Mr. Justice Holmes in the Titanic does not repudiate 
this doctrine. On the contrary it recognizes "that the Act of Congress 
does not control or profess to control the conduct of a British ship on 
the high seas" and that the foundation of recovery upon a British tort 
is an obligation created by British law, but adds "that the laws of the 
forum may decline altogether to enforce that obligation on the ground 
that it is contrary to the domestic policy or may decline to enforce it 
except within such limits as it may impose." 26 

If then the rule in the Titanic must rest upon public policy, the result 
is indeed bizarre, for the principle thus forces the application of a do- 
mestic statute to the liability arising in respect of a, foreign vessel founder- 
ing upon the high seas, so as to grant exemption in favor of an alien 
shipowner as against rights of action of citizens of the United States. 
When a doctrine normally understood as protective of local or domestic 
interests is invoked to extend thus the regime of a statute admittedly 
passed in derogation of the common law, it is time to inquire more deeply 
into the origin of the statute itself. 

HISTORY OF THE LIMITATION RULE 

The modification of the rule of respondeat superior represented in the 
limitation of the shipowner's liability, may be traced to the Middle 
Ages. Under Roman law the shipowner was liable to the extent of his 
entire fortune for the acts of the master and crew. 27 The rule was 
tempered by the commercial custom prevailing prior to the twelfth 
century, in Mediterranean seaport towns, of limiting the shipowner's 
liability under a contractual arrangement known as the commenda, an 
undisclosed agency by which one or many principals (commendatores) 
entrusted the master, a member of the crew, or a merchant passenger, 
with a quantity of merchandise for barter or sale during the voyage. 
The principal never became liable for the acts of the agent (commenda- 
tarius) beyond the loss of the merchandise itself. The commenda became 
consolidated in practice with a form of maritime association known as 
the colonna, customary in the twelfth, thirteenth, and fourteenth cen- 

(1907), 210 U. S. at p. 138 so as to give a right of action recognized by French law. 
See also The Harrisburgh (1886), 119 U. S. 199. 

26 The Titanic (1914), 233 U. S. at p. 732. 

27 Sohm's Institutes of Roman Law, pp. 427, 440. 
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turies and described in the Tables of Amalfi. The ship constituted the 
capital of the association, the interests being aliquot parts, the owners 
of which were liable for no more than their interests. Assessments could 
be levied in proportion to the parts but any owner could escape further 
liability by abandonment. 27 " A similar limitation of the liability of the 
shipowner is mentioned in the Consulat de la Mer, a collection of mari- 
time customs applicable to Mediterranean shipping in the thirteenth 
and fourteenth centuries. 28 

Curiously enough, there is nothing to be found upon the subject in 
the laws of Oleron or Wisbuy 29 nor do we find the conception in the 
institutions known to early English maritime law. On the other hand, 
it is found to some extent in the early law of the Netherlands and the 
Hanseatic towns, doubtless owing to the important commerce which 
existed with Mediterranean ports. An ordinance of the Hanseatic 
League provided that the shipowner might discharge his liability for 
any damage done to the cargo by having his interest in the vessel sold for 
the benefit of the claimant. 30 Grotius, in his well known treatise recog- 
nizes the rule of limitation and says 31 that men would be deterred from 
investing in ships if they thereby incurred the apprehension of being 
rendered liable to an indefinite amount. The rule was also adopted by 
the Ordinance of Louis XIV in 1681, which provided as follows: "Ship- 
owners are responsible for the acts of the master, but are discharged 
upon abandoning the ship and freight." 32 

COMPARATIVE LAW 

The modern law relating to the shipowner's liability may be conven- 
iently classified as follows: 

(1) The French system, or system of abandonment, 

(2) The German system, or system of execution, 

27a Goldschmidt, Universalgeschichte des Handelsrechts, p. 340; Lehmann, Das 
Recht der Aktiengesellschaft, p. 28; Laband, "Das Seerecht von Amalfi" in Zeit- 
schrift fur das gesamte Handelsrecht, VII, p. 314. 

28 Consulat de la Mer, c. 141, 182, Pardessus, Us et Coutumes, II, pp. 155, 206. 

29 Cf. Appendix to Peters Admiralty Decisions, I, translation of Laws of Oleron, 
Wisbuy and the Hanseatic League. 

30 Valroger, Revue internationale de droit maritime (1904), p. 630. 

31 De belli et pacis, Bk. II, c. 11, s. 13. 

32 Bk. II, tit. IV, art. 2. 
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(3) The British system, or system of forfeiture. 

French System. In general terms it may be said that the French 
system recognizes a liability in personam the shipowner, but permits 
him to divest himself of it by abandoning the ship and pending freight. 
To this group belong France, Italy, the Netherlands, Portugal, Spain, 
the Latin-American countries, Japan and the United States. 

The statute as it exists in France 33 much resembles our own. Minor 
variances exist, however, in other countries of the group. French law, 
like our own, accords no priority to personal injury claims. On the other 
hand, this salutary feature is found in the Commercial Code of Italy 34 
and that of Spain. 35 Furthermore, the statute in Italy is construed 
strictly against the shipowner and as a result, privity has been assumed 
where the ship has been inadequately supplied with coal or life-saving 
apparatus, where the ship had a defective gear, and where there was 
defective stowage. 36 Indeed, it has been said that the limitation ap- 
plies only to contracts of the master and leaves the owner with un- 
limited liability for torts. 37 This may be deduced also from the terms 
of the statute in Portugal, for liability ceases upon abandonment only 
in respect of the master's contracts (exclusive of wage agreements) 
relating to the ship and voyage. 38 

German System. The German Maritime Code 39 makes a sharp legis- 
lative distinction in respect of the ship's liability in rem and the owner's 
liability in personam. The personal liability changes to one against 
the ship and freight in the following cases : 

(1) When the claim is made on account of a legal transaction con- 
cluded by the master as such, in virtue of the authority he lawfully 
possesses, and not in consequence of an especial power of attorney; 

33 French Commercial Code, Art. 216, as modified by the Laws of June 14, 1841 
and April 12, 1885. 

34 Art. 661. 
36 Art. 838. 

36 Court of Appeal, Naples, Feb. 2, 1897, 13, Revue int. de droit maritime, 435; 
Court of Appeal, Naples, Feb. 27, 1899, 15 Ibid., 249; Court of Appeal, Rome, 
March 16, 1899, 15 Ibid., 533. 

37 Raikes, The Maritime Codes of Italy, p. 6, n., although this seems to be a rather 
broad conclusion from the decisions of the Italian courts. 

38 Portuguese Commercial Code, Art. 492. 

39 Art. 485. 
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(2) When the claim is occasioned by the non-performance or the in- 
complete or improper performance of any contract made by the owner, 
as far as the carrying out of such contract belonged to the legitimate 
duties of the master, no matter whether the non-performance or the 
incomplete or improper performance was caused through the fault of 
any person belonging to the crew or not; 

(3) When the claim has arisen through the fault of one of the crew; 

(4) Non-delivery of or damage to goods and baggage; 

(5) Claims mentioned by Arts. 754, 758 and 759 (viz., non-performance 
of contract by fault of master or crew). 

Under these provisions, the owner cannot free himself from personal 
liability if he himself has been at fault or has given improper instruc- 
tions to the master or a member of the crew, or has chosen an unskilful 
or incompetent master, or if the ship was unseaworthy at the outset of 
the voyage. Curiously enough, in determining priority against the 
claims in rem, the court provides that personal injury claimants are de- 
ferred to claimants for non-delivery or injury of cargo or baggage. 40 

British System. By the Merchant Shipping Act of 1862, modified by 
that of 1894, 41 it is provided that owners of all ships, British or foreign, 
shall not be liable to damages beyond the following amounts: 

(i) In respect of loss of life or personal injury, either alone or to- 
gether with loss or damage to vessels, goods, merchandise or other things, 
an aggregate amount, not exceeding £15 for each ton of their ship's 
damage; and 

(ii) In respect of loss or damage to vessels, goods, merchandise or 
other things, whether there be in addition loss of life, or personal injury, 
or not, an aggregate amount not exceeding £8 for each ton of their 
ship's tonnage. 

Where an accident has resulted in the loss of property as well as in- 
jury to persons, the personal injury claimants compete ratably with the 
loss of property claimants in the fund of £8 per ton; at the same time, 
the personal injury claimants have the exclusive right to share in the 
fund measured by the maximum of £7, being the difference between the 
£8 fund and the £15 fund. 42 

Attention must be drawn also to the diversity of law and legislation 
in permitting the shipowner to limit his liability by contract. Neither 
in Great Britain nor in Germany is it considered against public policy 

40 Art. 768. 41 Sec. 503. 42 The Victoria (1888), 13 P. D. 125. 
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to permit the shipowner to exempt himself against liability for the negli- 
gent acts of his employees in respect of damage to property, 43 but British 
law provides that on "emigrant ships," i. e., those carrying a certain 
number of steerage passengers, between the British Isles and any port 
out of Europe and not within the Mediterranean Sea, any exemption 
in a passage ticket is void unless approved by the Board of Trade. 44 

In France the courts have adopted what may be termed a media 
sententia in refusing to give effect to absolute exemption clauses, though 
effect is given to exemption clauses in so far as the ordinary burden of 
proof is shifted. 45 

The United States rule contained in the well known Harter Act, 
does not prevent shipowners from exempting themselves from liability 
except in respect of the loading, stowage, custody, care or delivery of 
merchandise. 46 This, of course, does not apply to liability resulting 
from faults in the navigation of the vessel, upon which subject, the 
shipowner, as a general rule, is free to contract. But so far as the Harter 
Act extends, it applies to foreign ships as well as to United States vessels, 
under the specific language of the statute by which its rules apply to 
"the owner of any vessel transporting merchandise or property to or 
from any port in the United States." 47 

The original British statute exempting shipowners was enacted in 
1813 and though establishing the principle of limitation, the value of 
the ship immediately before, not after the accident, was taken as the 
maximum of liability. 48 This was distinctly more liberal to claimants 
than the rule now prevailing in the United States, for in a case of total 
loss the claimants get nothing, whereas under the original British act 

43 Abbott, Law of Merchant Ships, p. 612; Schaps, Das deutsche Seerecht, Arts. 485, 
606. 

44 Merchant Shipping Act of 1894, s. 320 (1); applied to the Titanic and exemption 
held void in Ryan v. Oceanic Steam Navigation Co., Ltd. (1914), 29 T. L. R. 629 
(Court of Appeal). 

45 Court of Cassation, Oct. 28, 1903; Gaz. Pal. 1904, 1, 58. Court of Appeal, Lyons, 
Aug. 6, 1907; Gaz. Pal. II, 544. 

« Act of February 13, 1893. 

47 Ibid., sec. 3. See The Chattahoochee (1899), 173 U. S. 540; The Silvia (1898), 
171 U. S. 642. 

48 53 Geo. Ill, C. 159, s. 5; Brown v. Wilkinson (1846), 15 M. & W. 391; African 
Steam Shipping Co. v. Swanzy (1856), 25 L. J. Ch. 870. 
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they would be entitled to have as much as the ship was worth before 
the accident. Curiously enough, our legislators in 1851, through an 
egregious misapprehension, thought they were adopting substantially 
the British statute and the committee reporting the bill so announced 
to the Senate. 49 

In 1854, the British Parliament was moved to place a monetary maxi- 
mum per ton in order to avoid the uncertainties of appraisal. 60 Prior 
to the present statute, the English courts did not apply the British rule 
to a foreign shipowner whose vessel was in collision with a British vessel 
on the high seas. 61 Under the present statute the liberal British rule is 
expressly made applicable to any ship, British or foreign. 

INTERNATIONAL CONFLICTS 

The diversity of law and legislation which the foregoing summary 
brings to light has been the cause of sharp conflicts of law in the courts 
of the several maritime nations. A vessel carrying the flag of one juris- 
diction enters the territorial waters and harbors of other jurisdictions 
where it is subject to process in rem. Both shipowners and claimants 
fly to favorable fora rather than bear the ills they have in their own. 
The conflicts which ensue, when contemplated in conjunction with the 
keen competition among the various nations for maritime supremacy, 
possess an importance beyond that of mere private jurisprudence. 
The dreadful war now raging in Europe is often described as predomi- 
nantly one of commercial and maritime rivalry. Whether true or false, 
diversity of legislation in this branch of law leads to discriminations 
which surely make for international friction and ill-will. 

It has been complained that as the international situation stands at 
present, British shipping is placed at a disadvantage under British law, 
for a foreign shipowner, e. g., of a German or of a United States vessel, 
may resort to the English courts in an action to recover damages in a 
collision with a British vessel and secure advantages which he could 

49 Cong. Globe (1851), pp. 332, 715. 

60 Merchant Shipping Act, 1854, s. 504. 

61 Cope v. Doherty (1858), 5 K. & J. 367, affd. (1858), 2 De G. & J. 614. At p. 626 
(per Turner, L. J.): "This is a question of liability and not of procedure." Accord, 
The Wild Ranger (1862), 1 Lush. 553. 
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not obtain in Germany or the United States, and which his own country 
would not offer to a British shipowner. Thus, e. g., a German or a 
United States vessel is sunk in collision with a British vessel on the 
high seas. Assuming the German or United States vessel was alone to 
blame, the British shipowner could recover nothing in Germany or 
in the United States for the damage done to his ship. On the other hand, 
if the British vessel were sunk and the British vessel were alone to blame, 
the owner of the vessel would be able to sue the British shipowner in the 
English courts and recover for all damage sustained up to the full statu- 
tory liability of £8 per ton. A similar advantage in remedy would exist 
a fortiori in favor of the passengers on board the foreign vessel, as they 
would have an appreciable sum at their disposal (a maximum of £15 
per ton) whereas the passengers on board the British vessel, in the case 
first supposed, would be without remedy. 

Let us take another example. Continental courts are loth to apply 
the favorable limitations established by their own legislation when it 
would operate for the benefit of foreign, especially British shipowners. 
The limitation rule is construed strictly in such cases. Thus, in France 
it has been held that the right to abandon the ship and freight in order 
to obtain exemption does not apply in favor of the ship's husband, who 
is held to an unlimited liability. 62 On the other hand, the French court 
bitterly complains of the English rule under Lord Campbell's Act by 
which a right of action for injury sustained on board a vessel resulting 
in death extends only to next of kin residing in the United Kingdom. 53 
This the French court pronounces not only contrary to French law but 
also against the axioms of universal conscience and good morals, and 
its decision seems more in the nature of a judicial reprisal than a close 
interpretation of local law. 

Again, the application of the Harter Act to contracts for carriage of 
goods aboard foreign vessels destined for United States ports has also 
given rise to complaints made on behalf of foreign shipowners. 64 In the 
earliest interpretations of the statute, the court applied United States 

52 Court of Appeal, Aix, Jan. 23, 1899, Journal de droit internationale maritime, 
(1901), p. 104. 

53 Ibid. 

64 Address of the late John Gray Hill before the English Law Society, Feb. 22, 1904. 
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law upon the ground that the contract is not performed until the vessel 
carrying the goods arrives in the United States; United States law is 
thus applied as the lex solutionis.^ In later decisions, the rule is applied 
even where there is an express agreement that the law of the ship shall 
govern. 66 The result is deemed an unfair extension of local law over 
foreign ships which, like the Titanic, may at no time have entered the 
jurisdiction of the forum. 

We have outlined these examples of conflicts in the maritime law 
relating to the shipowner's liability in order to present the seriousness 
of some of the difficulties encountered. The international character of 
merchant shipping, as well as the universal interest which the subjects 
of all nations have in the protection of life and property carried upon 
the high seas, make this field of legislation peculiarly one for interna- 
tional instead of national action. 

REGULATION BY INTERNATIONAL CONVENTION 

The desirability of uniformity by identic or joint treaty in this branch 
of the law has long been recognized. The shipowners themselves have 
taken the initiative by subjecting many branches of maritime law to 
comparative research within their local maritime organizations, and in 
1897 a committee was created composed of the delegates appointed by 
a large number of maritime associations existing in the various maritime 
countries. The so-called "International Maritime Committee" has 
prepared draft treaties upon assistance and salvage, collision, maritime 
liens and the limitation of the shipowner's liability. The progress made 
in arriving at agreement upon these subjects by this unofficial committee, 
induced the Belgian Government to invite the governments of the 
world to a diplomatic conference of authorized delegates to meet at 
Brussels for the purpose of considering the draft conventions prepared 
by the committee and submitting the same, with needful modifications, 
to the various governments of the world. Particular attention was 
devoted to the present topic at the third conference, held at Brussels 

66 Lewisohn v. National Steamship Co. (1893), 56 Fed. Rep. 612; The Guildhall 
(1893), 58 Fed. Rep. 796. 

66 The Kensington (1901), 182 U. S. 263; Bottany Worsted Mills v. Knott (1900), 
76 Fed. Rep. 582; The Silvia (1898), 68 Fed. Rep. 885, 171 U. S. 462. 
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in September, 1910, at which twenty-three nations were repre- 
sented. 

It is not our purpose to review the work already accomplished by 
these conventions, except in so far as they bear upon the international 
aspect of the questions under consideration. The system proposed for 
measuring the limitation of the shipowner's liability so far as liability 
for injury to property is concerned, is substantially the rule of Conti- 
nental Europe and the United States, plus an option to the shipowner 
of paying £8 per gross ton of the vessel instead of surrendering the 
value of the vessel and pending freight. This is a very different provi- 
sion from that of the British law, for the £8 per ton fund represents a 
minimum under British law, whereas under the proposal of the diplo- 
matic conference such fund represents a maximum. 67 

Whatever may be thought of this provision, the diplomatic congress 
has at least been alive to the inadequacy of the general Continental 
and United States rule in respect of personal injuries, and has submitted 
to the various governments a proposal which, in effect, provides that 
where the injury has occurred through the fault of the captain or any 
person in the service of the vessel, the shipowner's limit of liability shall 
be increased to an additional fund of £8 per gross ton of the vessel; 
and if this fund shall not suffice to indemnify the claimants, they shall 
have recourse, for the balance, to the value of the ship, or as the case 
may be, to the fund of £8 already provided for the loss of property 
claimants. 58 This, of course, is materially more liberal than the present 
United States or Continental rule and is a close approach to the British 
system. 

CONCLUSION 

While most persons agree that some limitation upon the shipowner's 
liability is just and reasonable, there is a strong current of opinion, at 
least among disinterested persons, against the absolute exemption 
(after abandonment) now enjoyed by the shipowner. 69 Above all, a 

57 Outline of a Proposed Convention regarding the Limitation of the Responsi- 
bility of Shipowners, as submitted to the Examination of the Governments concerned, 
Arts. II and VI; see also American Journal of International Law, Vol. IV, p. 416. 

68 Report of Conference internationale de droit maritime (1910), p. 198, note. 

69 See Report of Proceedings of the Maritime Law Association of the United States, 
Meeting of March 7th, 1913. 
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different rule should be applied to personal injury claims than that 
which governs property claims. Shippers and shipowners are almost 
invariably protected by insurance, whereas, passengers (and crews) 
seldom provide for the contingency of accident and are often of a class 
unfamiliar with the risk incurred, or with the principle of insurance. 

The United States statute was originally enacted to place our own 
shipowners upon an equal basis with the British, so as to compete in 
the carrying trade of the world. As indicated, through a legislative 
misapprehension of the effect of the British statute, the United States 
statute was from the beginning more favorable to shipowners than the 
British, although it was pointed out in the debates in Congress at the 
time that our interests were primarily those of shippers rather than 
of shipowners and that even Great Britain "a nation of shipowners" 
was at that time about to qualify the exemption. 60 Since then, Great 
Britain has immeasurably increased its lead in the carrying trade, while 
we have remained preeminently a nation of cargo-owners and travelers. 
Yet under the British rule the contingent liability of the owner of the 
Titanic was represented by a huge fund, while under the United States 
statute applied by the Supreme Court to the advantage of the British 
shipowner against American claimants, it was practically nothing. 
In view of the stringent rules of liability in force in respect of carriers 
on land, an extension of modern legislative policies to sea transporta- 
tion, at least to the extent of the British rule, would seem to answer 
the dictates as well of social justice as of national expediency. 

Arthur K. Ktjhn. 

60 23 Cong. Globe (1851), pp. 715-716. The first British statute fixing a monetary- 
forfeiture was enacted three years later. 



